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As a product of judicial rulings on the* legality of acts of educational authorities 
and on the constitutionality of educational legislation, the common law authoritatively 
constrains the actions of school officials. Courts have recently delineated general 
boundaries in two important areas of school law; (1) Tort liability of school districts, 
and (2) civil liberties of pupils. The school district’s traditional immunity to tort liability 
and the ability of school officials to enact and enforce reasonable rules and 
regulations governing the conduct of pupils have been redefined by judicial decisions. 
Although these decisions have left some specific questions unanswered, school 
administrators must understand the principles of law that the courts have enunciated, 
and attempt to keep abreast of the changes in school law likely to be announced by 

the spurts in the near future, CJH) , 
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RESEARCH MEMO #2 

RECENT INNOVATIONS IN JUDICIAL 
PRONOUNCEMENTS RELATING TO EDUCATION 

by Dr. Lee O. Garber 

Emeritus Professor of Education, University of Pennsylvania 
Professor of Education, Illinois State Universi y 

(An address presented to conference sponsored by R.I.S.E., 4/26/68) 

This morning I want to discuss with you some recent changes and 
novelproncrnncements in the ruling of courts as they arrive at demons 
concerning problems of an educational nature, rhis is particularly ap.o 
pos at a meeting sponsored by an organization whose purpose is to e 
courage research and to disseminate the findings of research. 

In the first place, it must be remembered that not all law is made by 
the legislative branch of government. The judicial branch is also the 
source of law. The courts, in ruling on the legality of acts of educationa 
authorities and the constitutionality of educational ^ 

stantly enunciating general principles of law that, in the absence of 

statutes to the contrary, are just as binding 3“.®^°°! ^? r t ^ € le ^? 
the public as are statutes resulting from the deliberations of the legis 

lative arm of government. 

To the uninitiated this is sometimes disturbing, particularly when 
courts may be in disagreement or when one court may even J^®^ s ® 
itself. School authorities, accustomed to think of legislature enactments 
as the sole source of law, often seem to feel that the law should be 
static and changeless. But the legislature changes its mmd, and amends 
or even repeals particular laws from time to time. So, why should not 
the courts? As the thinking of our judicial officials changes, as does 
that of the public due to changes in economic, social, and political con- 
ditions, what is more natural than that courts should arrive a«, new so- 
lutions or answers as they attempt to apply principles of equity, justice, 
and fair dealing? In fact, the strength of our judicial system stems large- 
ly from the fact that change is possible. 

Change is not only possible but frequently desirable, even essen- 
tial. In this connection, a pronouncement of the New Jersey Superior 
Court is especially significant. 1 

It is to the credit and the glory of the common law that it 
has always had within itself the seed of change, keeping pace 
with the march of the years and the advance of thought. Wher- 
ever it has lagged it has been because of the conservatism which 



x A. P. Smith Mfg. Co. v. Barlow, 97 A. (2d) 186 (N. J.). 
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was hesitant to recognize the changing times and the need to 
revise the law’s precedents. But always and eventually the com- 
mon law caught up with the times and molded itself to the new- 
er needs for the public good ... 

. Emancipation from earlier constricting attitudes and 
holdings is part of the process of judicial growth and public 
service. 

Similar is the following statement from a decision by the Supreme 
Court of Iowa. 2 

It is true that the law should not be, and is not, static; it 
should grow and develop with economic, political, and cultural 
conditions which surround it. This, however, does not mean that 
it should not generally be definite and settled. The rule of stare 
decisis has its basis in something stronger than the thought that 
the courts should follow hide-bound precedent without regard 
to justice or equity. It derives from the consideration that when 
the courts have fully and fairly considered a proposition and 
have decided it, only the most pressing reasons should require, 
or in fact even permit, an opposite holding. Lawyers and clients 
have a right to know what the law is, and to order their affairs 
accordingly. Some cynic has said that “consistency is the vice of 
small minds.” 

As the court said, “Lawyers and their clients (in this case, school 
officials) have a right to know what the law is . . .” Administrators 
can very ea sily determine for themselves what the law, as enacted by 
the legislature, is. They need only read the School Code. Not so, how- 
ever, in determining what legal principles the courts have established. 
These principles are generally referred to as the common law — more 
precisely judge-made law. To discover them requires such detailed re- 
search, analysis, and study that the average administrator cannot af- 
ford the time required. Here is where a research agency, such as the 
one sponsoring this meeting, comes into the picture. It can and, I might 
add, should do at least three things: (1) it should provide answers to 
specific legal questions, within reasonable limits; (2) it should keep ad- 
ministrators aware of research undertaken in this field; and (3) it 
should disseminate information of a legal nature that if of general in- 
terest. In acting in the third capacity, it has called this meeting today. 

With this introduction, I wish to proceed to the main task before 
me. As indicated, , judge-made law is changing. It is with this that I am 
prmarily concerned. Time does not permit me to consider all changes 
that have recently taken place, that are currently taking place, and that 
are, it appears, destined to take place in the near future. I shall confine 
myself largely to two major changes that all school administrators in 
Pennsylvania should be aware of: (1) changes in the law of tort lia- 
bility of school districts, and (2) changes in the law as it relates to the 
rights of pupils. 

First, without discussing them, I want to mention two generaliza- 
tions, not necessarily related to my subject, that I feel are important. 

2 

2 Swan Lake Consolidated School District v. Consolidated School District of Dolliver, 
58 N. W. (2d) 349 (la.). 
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First, it should he noted that plaintiffs in growing numbers are basing 
their actions on constitutional ground and, consequently, federal courts 
are more and more being called upon to decide questions that were 
formerly decided in the arenas of state courts. This is e res 
ciety’s increased concern with the subject of individual rights and _ the 
federal government’s preoccupation with and interest m the 
education. A second generalization I would like to make is tha^nigaaoxx 
in the field of segregation and integration is moving from the held of 
segregation and integration of pupils to that of teachers. C ° u ^ s a ^ ] ^" 
ing the position that the proscription against the assignment of ° 

a racial basis is equally applicable to the employment and assignmen 

of teachers. 

With respect to the principle of tort immunity, it must first be re- 
called that it has long been the general rule in this school 

districts, which are arms or agencies of the state, are covered by 
state’s traditional immunity from liability. That is, s^ool districts will 

not be held liable in damages for injuries resu 1 i ^ . 

acts of their officers, agents, or employees. In 1959 the Supreme Court 
of Illinois saw fit to declare this principle of law outmoded; m thenow 
famous Molitor case 3 , it held a school district liable and stated that this 
would now be its position on all such actions that might arise m me 
future. This was the first time a state court had taken upon itself the 
responsibility for overthrowing this long-accepted legal principle, al- 
though individual judges in several states, writing dissenting opinions, 
had taken the position that the time had come to abrogate this rule. At 
that time, it was freely predicted that, following the example of Illinois^ 
highest court, the courts of many other states would fall into line. 
(In the nine years following this decision, however, the highest courts 
of only four or five states have done so.) Some of us in Pennsylvania 
at that time felt certain that the Supreme Court of Pennsylvania would 
soon change its thinking, but as yet it has not done so. In Pennsylvania 
the courts have always followed a modification of the immunity doc- 
trine. They have held school districts immune only when the injury 
complained of grew out of the performance of a governmental function, 
but liable if the function was proprietary in nature. Even so, m those 
cases before the Supreme Court in which the question of tort liability 
was at issue, there have been, for 10 or 15 years at least, dissenting 
opinions arguing that the time had come for its abrogation. Still, the 
majority has refused to take this step. I might say that Judge Musmanno 
has consistently attacked the immunity doctrine in his minority opinions, 
frequently vitriolic in character. As late as approximately one year ago 
he had the following to say on this subject: 

The day will come when this Court can no longer escape 
answering the question as to whether school districts are liable 
in tort . . . 

There is adequate law on the books to guide us in render- 
ing a decision founded on the natural and eternal principles of 
justice. I see no reason for postponing the inevitable. 4 

3 

3 Molitor v. Kaneland Community School District, 182 N.E. (2d) 145 (111). 

4 Dillon v. York City School District, 220 A. (2d) 896 (Pa.). 
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